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POINT OF VIEW
PUBLIC ART: EYE OF BEHOLDER AND POCKET OF DEVELOPER 
 © 2014 Alexandra Darraby,  
The Art Law Firm

Such is the power of public art that 
it is iconic on its own merit as well as 
part of the canon of the city.

Pulse of Development
Anyone who has visited Chicago since 
2004 knows the power of public art in a 
public place, whether or not they know the 
name of the artist who created the 110-
ton, 66 foot long elliptical sculpture called 
Cloud Gate that anchors downtown’s Mil-
NGPKWO� 2CTM�� � � %JKNFTGP�� CTVU� CƂEKQPCFQU��
suits, retired folk,  tourists, and just about 
everyone else who traverses the Park ex-
presses delight and awe at Cloud Gate’s 
OKTTQTGF�UVCKPNGUU�UVGGN��UWTHCEGU��TGƃGEVKX-
ity and monumentality.   Cloud Gate was 
ETGCVGF�D[�$TKVKUJ� CTVKUV�#PKUJ�-CRQQT� HQT�
Chicago, that architectural city of the mid-
West, but it belongs to the global culture 
that inhabits and visits Chicago.  People in 
Chicago don’t meet at Millenium Park; they 
meet at Cloud Gate.  Such is the power of 
public art that it is iconic on its own merit as 
well as part of the canon of the city.

Money, Value, and Market  
Appreciation: the $$$ Value of  
Public Art
The big reveal for real estate industry 
growth is artwork.   The real estate indus-
try is replete with metrics, values and ap-
praisals, long on sales-lingo and re-sale 
gains, and focused on development, re-
development and realty renewal opportu-
nities.  But the money metric patois of 21st 

century development is artwork.  Artwork, 
particularly contemporary art, has sky-high 
appreciation and unprecedented resale 
value according to auction data publicly 
available and statistical compilers.     

Private developers—as well as public 
ones—are encouraged—and sometimes 
mandated--to acquire artwork and use 
artwork in a public ways as part of proj-
ect budgets under a network of local, 
regional and national economic and tax 
incentive packages.   In the 20th Century, 
these packages were commonly referred 
to as “Percent for Art Laws,” whether or 
not they existed as “laws” on the books.  

The look, feel and overall appearance 
of the American urban landscape in 
the last 30 years is iconized by major 
public art commissions that source to 
development projects. AD

The objective is to provide public art, 
or a monetary equivalent dedicated to 
cultural purposes, as part of private real 
estate development projects. Examples 
abound within the USA and beyond. 
%'1�6QP[�*UKGJ�QH�<CRRQU�EQO���NKPMGF�
public art as an anchor to the multimil-
lion dollar ongoing Las Vegas Downtown 
Project, a real estate development and 
cultural plan viewed as part of a grander 
urban revitalization.    

The concept of public art was front and 
center with the display of an interactive 
installation by sculptor Johannes Girar-
doni at the 2014 annual TED event in 
Vancouver, Canada, a technology, enter-
tainment and design conference [hence 
the TED acronym] begun in the 1980s by 
American architect and designer  Richard 
Saul Wurman, and populated today by 
innovators from the USA and elsewhere 
conceptualizing and implementing inter-
disciplinary synergies.

Developer Query: What’s In it  
For Me, or Why a Developer Would 
Add Artwork as Part of Project 
Strategy 
Re-sale value is only one calculable metric 
in development decisions to use public 

art as part of the project.  Some public art 
RNCPU�QHHGT�ƂPCPEKCN�QT�VCZ�KPEGPVKXGU��#TV-
work, when art is positioned as a cache, 
has--in addition to monetary value with 
potential market appreciation--   many 
KOOGCUWTCDNG�ƂPCPEKCN�DGPGƂVU�CU�YGNN�CU�
non-economic, value-added attractants 
for the developer.  These include appeal 
to future buyers, anchor tenants and other 
lessees, as well as bolstering, or re-vital-
izing the economic health and identity of 
the locality (which in turn may spur more 
development, business uptake, and pros-
pering sub-economies).  Public art:

• attracts buyers, anchors and tenants   
• brands buildings/projects  
• forges or revitalizes community  

identity 
• functions as a crucible for media 

and publicity  
• creates social media buzz, trending 

and promotion
• enhances developer as good  

community citizens 
• enables liaisons with creative  

community

Photo description: Cloud Gate by British artist Anish 
Kapoor sited in Millenium Park, Chicago, on the AT&T 
2NC\C��VJG�CTVKUVoU�ƂTUV�RWDNKE�QWVFQQT�YQTM�KPUVCNNGF�KP�VJG�
United States.  Image copyright: Anish Kapoor. Photo 
copyright: City of Chicago   

(continues on page 12)

Photo description: Detail of “Bouquet “ (2013)  by  Ko-
rean artist Choi TaeHoon  installed at Ssuheo Center, a 
30-story complex in downtown  Zhengzhou,China, de-
signed as an “Art Space” to introduce the concept of 
public toChina, as part of the Central Land Corporation’s 
development project. Image:  Choi Tae Hoon.  Copy-
right. 2013.  Courtesy of  Baik Art, California
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The Public Art Calculus: Costing 
the Public Art Project
The calculus varies among ordinances, 
policies, and programs, but generally 
speaking a percentage of hard construc-
tion costs of the development are estab-
lished as the budget cost for the art proj-
ect; the percentages also vary,  but can 
range from 1%  to 5%.   The costing usu-
ally functions as a cap for all costs, and is 
not equal to the price of the art, or the 
price the artist is paid; in short, all related 
and incidental costs are subsumed, in-
cluding fabrication, insurance, transpor-
tation, installation, engineering, experts, 
consultants, materials and the like.

Exemptions and Exclusions:   
Who’s In? Who’s Out?
Some real estate developments projects 
are exempt,  and some laws and poli-
EKGU� JCXG� VJTGUJQNF� SWCNKƂECVKQPU� VJCV�
exclude projects by permit valuation, 
size, and purpose.  The percent laws 
and set-asides vary, as stated above, 
so it is necessary to investigate any that 
might impact the particular venue and 
VJG� URGEKƂE� RTKXCVG� FGXGNQROGPV� RTQL-
ect.  Typically industrial and commercial 
development   is exempted under  regu-
latory schemes where the project  does 
PQV�OGGV�C�ƂPCPEKCN�VJTGUJQNF��YJGVJGT�
that number is $5 million or $10 million, 
and however the development valuation 
is determined.  Single use dedicated 
properties like churches, hospitals and 
schools ordinarily are exempt.  Realty 
WUGF� GZENWUKXGN[� D[� PQP�RTQƂV� QTICPK-
zations in furtherance of their missions, 
premises used for purposes   that relate 
to   national security, or   hazardous, in-
fectious or toxic materials, and single-
purpose use residential development 
are typically excluded.

Public art is a draw for the project 
and  the development team, and may  
ultimately contribute to new project 
w�>�V��}°�æ��i>�Ì�Þ�«�ÀÌv����� �Ã� ��i�
banks invest in and hedge funds take 
risks on. AD  

Object or Realty?
Artwork is personal property in the par-
NCPEG�QH�NCY��KPUWTCPEG�CPF�ƂPCPEKPI��$WV�
not always.  When artwork is incorporated 
or “attached” to the building or structure 

in a permanent and inseparable way (in le-
gal terms, when the object “appertains”), 
then the artwork, with some exception, is 
deemed part of the realty.  In short, there 
are actually two avenues for real estate 
developers to increase investment poten-
tial—as well as cultural cache—using art 
as an integral part of the project:  stand-
alone personal property or real property. 
The legal protections differ. 

No developer should even think about 
buying, installing or commissioning public 
art without reckoning on the conundrum 
of 21st century copyright.  The more inte-
grated and successful the public art proj-
ect, the greater the need for clarity of the 
ownership rights in the copyright. 

Gotham City was surreally aglow in the 
movie, Batman Forever, conjuring up 
veritissimo and contributing to the box 
QHƂEG� CRRGCN�� � $WV� )QVJCO� YCU� CEVW-
ally a building on Figueroa Street in Los 
Angeles, and the Bat Gates were cre-
ated by a public artist under a  percent 
for art program administered by the 
now defunct California Redevelopment 
Agency. The artist sued Warner Brothers 
for copyright infringement, claiming his 
public art design of a street wall, futuris-
tic pillars, bat-shaped gates,   light treat-
ments and other features enhancing the 
building were copyrightable artworks 
EQRKGF�CPF�WUGF�KP�VJG��ƂNO�UGV�FGUKIP��
and promotional  movie  merchandise ,   
without credit or payment.   The studio  
claimed it received permission from the  
owner of the  Los Angeles-based   de-
velopment  company that then-owned 
the building.  

The issue, ironically, is that a successful 
public art integration into a development 
project is a potential for copyright claims 
if the public art agreements do not spec-
ify the rights.  The studio contended that 
the public art was so integrated into the 
architecture and the design that the copy-
rightable features of the artwork could not 
be separated from the utilitarian features 
of  the lights, gates, street walls and other 
architectural components.  The copyright 
concept of “conceptual separability”  in 
this context means that the protected 
copyrightable expression cannot be ex-
tracted from the unprotected utility of the 
work, and therefor is not protected. The 
Ninth Circuit Court of Appeal agreed with 
the studio, and an infringement claim was 
not successful. 

The take-away for developers is that the 
project team’s lawyer needs to know how 
to evaluate the public art   in terms of its 
intellectual property anatomy in the con-
text of the overall project, as well as how 
to array the IP rights, and obtain the ap-
propriate licenses and assignments.

Stewardship:  Hidden Costs of  
Maintaining Cultural Cache and 
Artistic Legacy 
The urban landscape needs to be sus-
VCKPGF�CU�OWEJ�CU�HCTOGToU�ƂGNFU��DWV�KP�
the case of public art, it can’t lie fallow.  
)TCHƂVK��VTGURCUU��FGHCEGOGPV��CPF�TGNCV-
ed city realities like pigeons, pollution, 
the homeless, vandals result in public 
spaces and artworks being exposed to 
potential stress.  

The biggest public art scandal in the 
20th century was the deconstruction, 
and midnight removal, of internation-
ally acclaimed artist Richard Serra’s 
monumental sculpture Tilted Arc.  The 
sculpture in New York’s federal plaza 
was described by detractors as a collec-
tion area for the   the pigeon colonies of 
southern Manhattan and their detritus.     

Maintenance and conservation plans 
need to be discussed with the artist and 
builders during the conceptual stage, 
so that appropriate materials, and satis-
factory alternatives, can be explored in 
terms of aesthetics as well as durability 
and feasibility.  Ordinary wear and tear is 
not actionable by an artist as a matter of 

(continued from page 7)

(continues on page 13)

Photo description: Metaspace V2 featured in 2014 at TED 
Conference is an interactive immersive light-soundscape 
that empowers public perception by the use of innova-
tive sensor technology that imbues light with sound, the 
type of aural and visual stimuli that creates a cache in  
21st century public spaces.  Image: Johannes Girardoni. 
Copyright. 2013. Courtesy of Girardoni Studio.
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© 2014 Julie Jacobson
Every two years, the CREW California 
chapters from San Francisco, Silicon Val-
ley, East Bay, Sacramento, Inland Empire, 
Los Angeles, Orange County and San 
Diego join together for business oppor-
tunities, networking, and to hear about 
the overall issues facing California and its 
impact in our industry.   This year, nearly 
200 people attended the event from 
#RTKN� ��� s� ��� CV� VJG�*[CVV� 4GIGPE[� 5CP�
Francisco.  As the growth of technology 
in the last decade continues to be heav-
ily impacted by real estate professionals 
and businesses worldwide, the tagline of 
the conference  – Evolve:2014 – came to 
represent this year’s theme. 

The dynamic event started with a Welcome 
4GEGRVKQP� CV� VJG� *[CVV� 'ODCTECFGTQ� QP�
Thursday, April 24th, with optional dine-
around tours.  Friday’s programs included 
representation from well-known people 
at pioneering organizations like DropBox, 
VMWare, AutoDesk, RealConnex, Realty-
Mogul.com, RealCrowd, Auction.com, and 

LoopNet, among other pronounced orga-
nizations.  Notably, Congresswoman Jack-
ie Speier took the stage as the opening 
speaker, providing an informative overview 
of the large issues facing California today 
as the commercial real estate industry con-
tinues to change so rapidly.

There was also an optional leisure tour 
on Saturday to Wine Country– Cheers 
to those who decided to stay around for 
even more networking! 

This event proved to be a great opportu-
nity to meet and build relationships with 
friends, colleagues, clients, and potential 
business partners.  Be sure to be on the 
lookout for upcoming events throughout 
all of our regions in California. •

About the author
Julie Jacobson, 
Treadwell and Rollo

From left to right: Jennifer Hafner, Lisa Stockert, Clancy Simon, Helen Duong, Julie Jacobson, Valerie Concello

moral rights, but by contract,  artists and 
agencies can—and often do-- require 
developers and owners periodically to 
inspect, protect, maintain, conserve and 
safeguard public art.  All parties need 
to be realistic about costs and practi-
calities. In addition  to periodic assess-
ments, reasonable conservation plans 
calling for 3-5 year condition reports 
and treatment analysis are important as-
pects of stewardship. 

Regardless of cost, some raw materi-
als and construction techniques sim-
ply cannot endure in pristine shape, 
or even good condition, in perpetuity.  
The Christopher Columbus sculpture 
in Columbus circle anchoring the mas-
sive Time Warner building was subject 
to intensive analysis to treat its pitted 
surfaces and surface losses.  Contem-
porary conservation measures in 2010-
2012 revealed earlier restorations that 
experts could not   completely over-
come, even with modern technology 
and new techniques. 

Who Should the Developer Pick for 
the Public Art Team?
A successful public art project is a cre-
ative collaboration among professionals, 
and both the developer and the creative 
team are entitled to the best legal ex-
pertise.  From ground zero conception 
through implementation, the project re-
quires a holistic and integrated analysis 
and approach.  An art lawyer can navi-
gate the complex, intertwined, and often 
interdependent issues of construction, 
public safety, negligence, access, egress 
CPF� KPITGUU�� KPUWTCPEG�� OQFKƂECVKQPU�
and alterations, maintenance, copyright, 
trademark, moral rights, and more. 

The public art team should consist of 
the developer, the architects, including 
landscape architects, an art consultant, 
a communications and media consul-
tant, a project manager, and an art law-
yer.  Obviously as the project develops 
and an artist is selected, the artist be-
comes a central member of the team. 

About the author
Alexandra Darraby is princi-
pal and founder of the Art 
�>Ü���À�°��æ�Ã�}��wV>�Ì�«>ÀÌ�
of the expertise of the prac-
tice is devoted to public 

art.   Clients of the Firm include private 
developers, artists, architects, designers 
and governmental agencies.  In the USA 
and abroad, Ms. Darraby has extensive 
experience in negotiating, commission-
ing and contracting public artworks and 
urban development projects. She is con-
sulted on insurance, risk management, 
valuation, real property and intellectual 
property laws, moral rights, and duties 
of care.   Alexandra Darraby  is the cur-
rent chair of New Media for the American 
Bar Association International Section, and 
its former chair of Intellectual Property, a 
member of the Executive Committee for 
the California State Bar,  International 
Law Section,  a consultant to developers, 
studios, production companies, govern-
mental agencies, and others,  a court-ap-
pointed expert witness, and author of the 
comprehensive treatise, ART ARTIFACT 
ARCHITECTURE & MUSEUM LAW, 17th 
edition published in April 2014 by Thom-
son Reuters West.     

(continued from page 12)
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